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y,ir. HotiriKijO, from tho Committer on Government OperationSi 
submitted the following 

REPORT 

(To aecomp&n; H.H. 12471] 

The Committee on Government Operations, to whom was referred 
the bill (H.R. 12471) to amend section 552 of title 5, United States 
Code, known as tho E'rcedom of Information Act, having considered 
the aame, repor.ts favorably thereon without amendment and recom- 
mends that ttie bill do pass. 
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Introduction 

II. R. 12471 scoks to stmiglhon the procedural aspects of the Free- 
dom of Information Act by several amendments Avhicli clarify cerhiin 

ErovBious of the Act, improve its udmitiistratiou, and expedite the 
andling of requests for iiuormation from Fec!eral agencies m order to 
contiibute to tne fuller and faster release of information, which is the 
basic objective of the Act. 

The amendments to section 552(a), title 5, United States Code 
contained hi H.ll. 12471 seek to overcome certain major deficiencies in 
the administration of the Freedom of Information Act as disclosed by 
investigative hearings held in 1972 by the Foreign Operations and 
Government Information Subcommittee. These amendments deal 
vdth the inadeqiiacv of agency indexes of pertinent information, 
difficulties in procedures required for the requisite identification of 
records, Federal agency delays in responses to requests for information 
by the public, and tho cost burden of litigation in Federal courts to 
persons requesting infonmvtion. 

An additional amendment to section 652(a) clarifies language in the 
Freedom of Information Act regarding the authority of the courts, as 
part of their de novo determination of the matter, to examine the 
content of records alleged to be exempt from disclosure under any of 
tho exemptions in section 652(b) of tho Act. 

An amendment is made to section 552(b)(1) — nertaining to national 
defense and foreign policy matters— in order to bring that exemption 
within the scope of matters subject to in camera review as provided 
imder the amended language of section 552(ft)(2). Tho language of the 
other eight exemptions would not be amended by this bill. 

II. R. 12471 adds a now subsection (d) to the Act which provides 
a mechanism for strengthening Congressional oversight in the admin- 
istration of iho Act by requiring annual reports to House and Senate 
committees. Such rej5orts, required from every agenc^^, would inchido 
several types of statistical data and other information necessary for 
Congressional oversight. Included, for instance, are data on denials 
of requests imder tlie Act. administrative appeals of denials, rules 
made, and fee srhedules ana funds collected for searches and reproduc- 
tion of requested information. 

II. II, 12471 also adds anew subsection (e) to the Act which broadens 
the definition of *^agency'' for the purposes of the Act. 

Committee Vote 

The <ommittee considered ILR. 12471 on Februaiy 21, 1974, and 
ordered the bill reported by a unammous voice vote. " 

SuMAfARY AND BaCKQROUNP 

This conunittee's concern with infonnation policies and practices of 
the executive branch of the Federal Government has a long history. 
On June 9, 1955, the Special Subcommittee on Oovernment Informa- 
tion was created by the late chairman of the Government Operations 
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Cominitteo, Kcpreseiitative William L. Dawson. In his letter appoint* 
iiig Roprcsentfttivo John E. Moss ns chairman of this subcommittee/ 
he observed : 

An informed public makes the differenco between mob 
rule and democratic government. If tlio {pertinent and neces- 
sary information on government activities is denied the 
public, the result is a weakening of the democratic process 
and tho ultimate atrophy of our form of govcimneutJ 

Tlio chartering letter requested the subcommittee: 

* * ♦ to study the operation of the agencies and officials 
in the executive branch of tho Government at all levels with 
a view to determining the efficiency and economy of sucli 
operation in tho field of information both intragovemmental 
and oxtragovernmental. 

With this guiding purpose your Subcommittee will as- 
certain the trend in tno availability of Goveriunent infor- 
mation and will scrutinize tho information practices of 
executive agencies and officials in tho light of their propri- 
ety, fitness, and legalit}^ 

♦ # « • « 

You will seek practicnblo solutions for such shortcomings, 
and remedies for such derelictions^ as you may find and re- 
port your findings to tho full Committee wth recommen- 
dations for action. 

Over the next decade, tho Special Subcommittee on Government 
Information and its successor standing; subcommittees^ conducted 
extensive investigatiyo hearings into au aspects of Government in- 
formation activities; investigated numerous complaints of information 
withholding; compiled vast amounts of data; and prepared periodic 
progress reports, numerous substLutive reports proposing adminis- 
trative and legislative actions to improve the efficiency and economy 
of Qoverrimenb information activities, and other publications. In 
addition, it carried out other related types of oversight functions in this 
field. 

In 195S, the Congress enacted the first legislative proposal reported 
by this committee aimed at reducing the authority of executive agen- 
cies to withhold information (H.R. 2767— P.L. 85-619). This amend- 
ment to the 1789 ^*housekeeping'^ statute, which gave Federf>l agencies 
tho authority to regulate their business, set up fihng systems, and keep 
records, provided that this authorit^^ "does not authorize Avithholding 
information from the public or limiting the availability of records to 
the public." * 

Extensive investigative and legislative hearings by the subcom- 
mittee over the next eight years resulted hi the enactment of P.L. 
89-487 — the Freedom of Information Act of 1906 — which became 

I The other two charter members were Reprei^ntativw Dante B. Kascell and C'ar« K. Hoftman. 

» Heanngj, "Availability of Information from Federal Deparlinfrntsand A^encl^j," Sp<y:lal Suboommittee 
on Government Information. House Oovermnent Operations Comiiiltlee, November 7, IftW, part t, p. 2. 

»S4th-i«7lh Congress— l955-02-Siv<ial Oovernoient InXormatlon Subcommittee: Mr. Moss (chafrroai^): 
SSth Conifess~1963-M— Foreign OperaHons and Oomiiaient Infonnatlon Subcoramlttee: Mr. MorJ 
(chairman). The subcoratrxlllee was formed from lhe)trisdictlonoI the former Special Ooverrmipr.l Injorma- 
tlon Subcommittee and part of the Jurisdiction of the former Foreign Operations and Monetary Aflat rs Sub- 
committee. (Representative William S, Moorhead became subcommittee chairman at the beginning of the 
Wd Ccn|r«S8.) 

* PrevWsIf. 5 U.S. Code, Sec. 22; now codified as secttoa 30). litle 5, U.S. Code. 
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cffoctivo on July 4, 1967* A3 originally enacted, it was in thd form of 
an amendment to section 3 (^Tublic InfomiAtion'O tho Adminwtra- 
tivo Procedure Act ol 1946. * This mitestono law guarantees the right 
of persons to know about the business of their government. Subject 
to nine categories of exemptions, whose invocation in most cases u 
optional, the law provides that anyone may obtain reasonably identifi- 
able records or other information from Federal agencies, Decisions 
by Government officials to withhoH may be challenged in Federal 
court, and in such cases the burden of proof for mthholding is placed 
on the Government. Also, the 1966 Act broadened the scope of the 
types of materials previously required to be available under the 
original language of section 3 of the Administrative Procedure Act. 

In 1967, the Foreign Operations and Government Information 
Subcommittee undertook, as part of its general oversight responsi- 
bility, review of the Act^s implementation and administration. In 
May 1968, a committee print was issued, compiling and ana)y^ing 
the implementing regulations issued by the various Federal agencies 
pursuant to the now law. * 

During the summer of 1971, the subcommittee began the first com- 
prehensive study of Federal agencies' administration of the Act in prep- 
aration for public investigatory hearings which, took place in March 
and April of 1972.^ Fourteen days of hearings were held and testimony 
was received from more than 50 witnesses. Included were spokesmen 
tor the Federal agencies and the media, attorneys having direct exper- 
ience in Freedom of Information cases, academicians^ spokesmen for 
interested organizations, and other informed persons. Government 
witnesses included represent a tives from the Departments of Just'ce, 
Defense, State, Transportation, Health, Education, and Welfare, 
Agriculture, Treasury, Interior, Labor, and Housing and Urban 
Development. Also, there were witnesses from the Tntemal Revenue 
Service, Environmental Protection Agency, Civil Service Commission, 
Selective Service System, Federal Power Commission, Federal Com- 
munications Commission, Federal Trade Commission, Navy, Air 
Force^ and Army, and the Administrative Conference of the United 
States. 

. On September 20, 197?, this committee issued a unanimously ap- 
proved investigative report based on these hearings.* It contained 
nndingS; conclusions, and recommendations to strengthen the opera- 
tion o7 the Freedom of Information Act. A series of administrative 
recommendations to Federal agencies urged correction of certc^n de- 
ficiencies in their daj^-to-day operation. The report also set forth 
list of specific legislative objectives to improve tlie administration of 
the Act. They deal with problem areas that could not be adequately 
remedied by administrative action, 

The administrative recommendations were subsequently trans- 
mitted to each Federal department and agency head. Formal re- 
sponses to the subcommittee indicate that many of them have been 
implemented. Bills to carry out the legislative objectives were sub- 

* CodJftpxJ M sectloo 55^, iH\e 5, United Slate* Code by the subsequent tnwtment of P.L. «^25, 

* *'Rr«>Mlom of Information Act (CompUntion and Anatnii of Departmental Regulation^ implementing 
5 U.8.C. 5*2)/* Committee Wnt. Hovase Oovernment OwratJons Committee, November. 19W. 314 np. 

' Hearings^ "V S. Oovernraenl Information PoWclea and Practice*— AdoaJnlHraltoii and Operatlor bithe 
Fr^e^om of Infofmallon Act/' Foteltn OperftUoM Mid Oovetnm^ut Intormatioa Sub^tsunliVe^, ncAls« 
Uomnment Op^aUons Committee, Marcn and Apnl, 1972, parts 4, A, and t. 

I H. Rept. "Administration of the Freedom of Information Act," House Oovemment Operations 

CommUlce. 
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sequently introduced by Subcommittee Chairman Moorhead, with 
47 co-8pou9ord. Sioular measures wore introduced by the ranking 
Kepublican members of the full committee and the subcommittee, 
Mr. Horton and Mr. Erisnborn, respectively, with 27 additional 
Co-sponsors. 

Legislative hearings were held by the Foreign Operations and 
Government Information Subcommittee on H.R. 6426 and H.R. 4960 
on May 2, 7, 8, 10, and 16, 1973. The administration's position on 
the legislation was presented by the Justice and Defense Depart- 
ments. Other executive branch witnesses invited to testify declined 
and deferred to the Justice Department. Testimony and written state- 
ments on the bills were presented by Members of Congress, represen- 
tatives of the news media, the Chairman of the Administrative Con- 
ference of the United States, the chairman of the Administrative Law 
Section, American Bar Association, and other witnesses. 

The Foreign Operations and Government Information Subcom* 
mitteo adopted a number of amendments to H.R. 6425. Several were 
suggested by Qovemment and outside witnesses during the hearings. 
The resulting measure was reintroduced as H.R. 12471. 

Discussion 

This bill seeks to reach the goal of more efficient, prompt, and full 
disclosure of information by eHecting changes in major areas dis- 
cussed below: Indexes^ identifiable records, lime limits, attorney fees, 
court costs, court review, reports to Congress, and the definition of 
"agency." 

INDEXES 

The first area of change deals with the relationship of the agencies 
to the public. The amendment is designed to promice wider avail- 
ability of Federal agency indexes which list specific typos of informa- 
tion available such as: Final opinions and orders macie in the adjudi- 
cation of cases, statements of policy not published in the Federal 
ReaiBterf and administrative staff manuals. 

This amendment does not envision the necessity for bound and 

{jrinted indexes by every agency, recognising that there has been 
ittle public demand for the indexes of many agencies. However, it 
would require that such indexes be readily available for public access 
in a usable and concise form suitable for distribution to requestors. 
Any agency index in brochure form available for distribution would 
be an appropriate way to meet this requirement. 

The Committee recomizes that some (^gcacy indexes are now 
published by commercial firms. Such publications would also be able 
to satisfy the requirement of this proposed amendment. 

Concurrent with the additional obligation to publish and distribute 
such indexes is a series of amendments requiring expedited considera- 
tion of requests for information by the public. 

IDENTIFIABLE RECORDS 

Section (l)(b) of the bill is designed to insure that^^a requirement 
for a specific title or file number cannot be the only reqiiirement of an 
agency for the identification of documents. A 'VIescription" of a 
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requested document would be sufflclent if it enabled n professional 
employee of the agency who was familiar with the subject area of the 
request to locate the record with a reasonable amount of effort. 

TIME LIMITS 

As the subcommittee's hearings clearly demonstrated, uiforrnatiou 
is often useful only if it is timely. Thus, excessive delay by the agency 
in its response is often tantamount to denial. It is the intent of this 
bill that the affected agencies be reguired to respond to inquiries and 
administrative appeals within specific time limits. The testimony also 
indicated the ability of some Federal agencies to respond to inquiries 
within the time specified in the bill — ten days for original requests 
and twenty da^ s for administrative appeals of denials. 

It is recognized, however, that there may be exceptional circum- 
stances where the requested information is stored in a remote location 
outside the coiintiy and cannot bo retrieved by the agency for exami- 
nation within tlie 10-day time period even with the most diligent 
effort. In such unusual cases, the committee expects that the renucstor 
yn\] accept the good faith assurances of the agency that the informa- 
tion requested \vil\ be retrieved and the request itself acted upon in 
the most expeditious manner possible. 

^ It is thus the intent of this provision that the agency have a suffi- 
cient flexibility which will enable it to meet its requirement in an 
orderly and efficient manner. 

Though the subcommittee heard reports of efforts by district courts 
to docket freedom of information complaints in an expeditious manner, 
it was found that the defendant Federal agencies as a general rule 
wen? slow in fding respon^^es to complaints, thus inhibiting the rapid 
disposition of freedom of information suits. 

Under the amendments in this bill, the defendant agency would be 
reqiared to respond to complaints within 20 days— the same time 
limits specified for private litigants under the Federal Rules of Civil 
Procedure, rather tli^n the present GO-day time ])eiiod for Federal 
agency response specified in the Federal Rules of Civil Procedure. 
Failure to meet the new mandatory time limits would constitute 
exhaustion of remedies, permitting court review. 

The committee believes that shorter mandatory response time need 
not be n burden on the agencies, Under procedures established by the 
Justice Department, all agencies presently are to consult with the 
Department's Office of Lcfjal Counsel prior to a final denial of a 
request which might result in litigation.* This consultation takes the 
form of an analysis of the legal and policy implications involved in a 
prospective demah Accordingly, should a denial result in litigation, 
the defendant agency and the Department of Justice should already 
know the basis of their defense, and the necessity for a 60-day resi)onso 
period is le&sened thereby. 

ATTORNEV FEES AND COURT COSTS 

Together with expedition of Htigation, the bill provides for a 
recovery of attorney fees and costs at the discretion of the courts. The 
allowance o f a reasonable attorney's fee out of Government funds to 

< Sec 3S y.R. m2Z (July \S, r/73); codifiea as 28 CFR 50,9. 



7 

prevailing parties in litigation has been considered desirable when the 
suit advances a strong congressional policy. Similar provisions have 
been recognized in legislation in the past,^^ 

COURT REVIEW 

Although the present Frcodoni of Information Act requires de novo 
determination of agency actions by the Federal courts, the language is 
ambiguous as to the extent to wli'ich courts may engage in in camera 
inspection of \vithheld records. 

A recent Supreme Court decision held that under the present 
language of the Act^ the content of documents withheld under section 
652 (b)!!)— pertaining to national defense or foreign policy informa- 
tion — is not reviewable by the courts under the de novo requirement in 
section 652(a)(3)." The Court decided that tlie limit of judicial 
inquiry is the determination whether or not the information was, in 
fact, marked with a classification under specific requirements of an 
Executive order, and that this deterrnhiation was satisfied by an 
affidavit from the agencv controlling the information. In camera inspec- ' 
tion of the documents by the Court to determine if the information 
actually falls within the criteria of the Executive order was specifically 
rejected by the Court in its interpretation of section 652(b)(1) of the 
Act. Ilou'ever, in his concurring opinion in the Mink case, Mr. Justice , 
Stewart invited Congress to clarify its intent in this regard.*^ ' 

Two amendments to the Act included in this bill are aimed at in- 
creasing the authority of the courts to engage in a full review of agency 
action w^ith respect to information classified by the Department of 
Defense and other agencies under Executive order authority, i 

In camera revUw 

The first of these amendments would insert an additional clause 
in section 652(a)(3) to make it clear that court review may include i 
examination of tlio contents of any agencjy records in camera to 
dotormino ir such records or any part thereof shall be withheld under 
any of the exemptions set forth in section |552(b). This languagi^ 
authorizes the court to go behhul the official notice of classification 
and examine the contents of the records themselves. 

National defense and foreign policy exemption 

The second amendment aimed at court review is a rewording of 
section 652(b)(1) to provide that the exemption for information in- 
volving national defense or foreign policy will pertain to records which 
are ''authorized under the criteria established by an Executive order 
to be kept secret hi the interest of the national defense or foreign 
policy/^ The change from the language pertaining to infornmtion**re- 
quired" to be classified by Executive order to hiformation which is 
''authorized" to be classified under the ''criteria" of an Executive order 
nu\ins that the court, if it chooses to undertake review of a classifica- 
tion determination, including examination o** the records in camera, 
may look at the rrasonableness or propriety of the determination to 
classify the records under the terms of tnc Executive order. 

, " S^e Civil Rights Act of 19«4, title H: 42 U.S.C. sec. 2O0(h-3{b): Civil Rights Act of 19G4, title Vll: 42 

l'.&,C. sec, 2000e-5(k): Education Awendraents of 1972, P.L. ua>318, title VII, "Emergency School Aid , 

»i Entironmtntal PrMclhn Agencjf d al v, Pais'j Mink el al, m U.S. 73 (1973). 
^ Ibid., at p. 94. 
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Even with the broader language of these amendments as they apply 
to exemption (b)(1), infornifttion may still bo protected under the 
exemption of 6f2(b)(3): ''specifically exempted^ from disclosure by 
statute.** This would be the case, for example, with the Atomic 
Energy Act of 1954, as amended. It features the ''born classified" 
concept. This means that there is no ndmirustrativo discretion to 
classify, if information is defined as "restricted data" under that Act, 
but only to declassify such data. 

The in camera provision is permissive and not mandatory. It is the 
intent of the committee that each court bo free to employ whatever 
means it finds necessary to discharge its responsibilities. 

RKPORT3 TO COXGRESS 

A now provision is added to the Freedom of Information Act, 
setting forth requirements foJ' annual reports by the affected agencies 
to the Committees on Government Operations of tho House and 
Senate, and to the Senate Judiciary' Committee, which has jurisdiction 
over the Freedom of Information Act. 

These annual reports should detail the information necessary 
for adoc|uato Congressional oversight of freedom of information 
activities. They would nlso include tho number of each agency's 
determinations to deny information, the number of appeals, the action 
on appeals with tho reasons for each determination, and a copy of all 
rules and regulations effecting this section. Al-o to be included is a 
statement of fees collected under this section, plus other matter re- 
garding information activities indicative of tho agency's efforts under 
this Act. 

DEFINITION' OF "aGENCY" 

For tho purposes of this section, tho definition of "agency'' has been 
expanded to include those entities which may not bo considered 
agencies under section 651 (J) of titlo 5, U.S. Code, but which perform 
governmental functions and control information of interest to the 
public. Tho bill expands the definition of "agency'' for purposes of 
section 552, titlo 5, United States Code. Its effect is to insure inclusion 
under the Act of Government corporations, Government controlled 
corporations, or other establishments within the executive branch, 
such as the U.S. Postal Service. 

The term "establishment in the Executive Office of the President," 
as used in this amendment, means such functional entities as the Office 
of Telecommunications Policy, the Office of Management and Budget, 
the Council of Economic Advisers, the National Security Council, 
the Federal Property Council, and other similar establishments wliich 
havo been or may in the future be created by Congress through 
statute or bj^ Executive order. 

The term "Government corporation," as used in this subsection, 
would include a corporation that is a wholly Government-owned enter- 
prise, established bv Congress through statute, such as tho St. Law- 
rence Seaway Development Corporation, tho Federal Crop Insurance 
Corporation (FCIC), the Tennessee Valley Authority (TVA), and 
the Inter-American Foundafion. 

The term "Government controlled corporation," as used in this 
subsection, would include a corporation which is not owned by tho 
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Federal Govcrnmerit, such as the National Railroad Passenger Cor- 
poration (Anitrak) and tlio Corporation for Public Broadcasting 
(CPB). 

Information to Congress 

As stated above, the purpose of lliosc amendincnts to section 552 is 
to facilitate increased availability of information to the public. In uo 
sense should any of the ainendihents be interpreted ns affecting the 
avajlability of information to Congress under section 552(c), since 
H.R. 12471 makes no change in (hat subsection. 

That this bill amends subsections (a) and (b), but not (c), of section 
652 sliould in no way bo construed as approval by this committee of 
the Justice Department's or any other agency's regulations or practices 
of witliholding information from Congress. (See, for example. H. llept. 
92-1333, pp. 30-42.) ^ 

Cost Estimate 

In accordance with rule XlII, clause 7 of the Rules of the House 
of Kepresentatives, the committee finds with respect to fiscal year 
1974 and each of the five fiscal years following that potential costs 
directly attributable to this bill should/for the mOst patt, be absorbed 
Mithin the operating budgets of the agencies. 

This legislation merely revises information procedures under the 
Freedom of Information Act but does not create costly new adminis- 
trative functions. Thus, activities required by this bill should be 
carried out by Federal agencies Avith existing staff, so that significant 
amounts of additional funds will not be required. It may be necessary, 
however, for some agencies to reassign personnel, fhift administrative 
responsibilities, or otherwise restructure certain offices to achieve a 
higher level of efficiency. 

in accordance with section 483a of title 31, U.S. Code and Office of 
Management and Budget Circular A-26, user fees are applicable to 
reque^t^ for information and tiiay be assessed for production of copies 
and time spent by agency employees in search ot requested informa- 
tion. Agency regulations currently provide for such fees, and this 
l<^^lation does not change the status of those existing provisions. 

The possible assessment of attorney fees and court costs authori:2ed 
imder section (l)(e) of this bill is at the discretion of the court. The 
cost to the Government of such assessments must depend upon the 
amount of litigation, the character of the litigants, the issues in- 
volved, and action of the courts. Wliile no nrecise estimate of such 
possible assessments can be made in view of these variables, a subcom- 
mittee staff investigation has indicated that a typical freedom of 
information case requires about 40 hours of billable time, including 
initial conference, preparation of pleadings and briefs, and court 
arguments. At an average rate of $35 per hour, it is estimated that 
fees in the amount of $1,400 nor case would not be unreasonable. 

The provision added by this bill to subsection 662(a) of the Act. 
requiring that such agency indexes be published and distributed 
should not represent an ap|)reciable added cost to the Government. 
Present commercial publications will be able to meet this requirement 
for some agencies, and those Agencies having to develop in-house 
publications can, by the provisions of the bill, sell the indexes at prices 
consistent with cost recovery. 

H.R. SIC — 2 
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Altlioiigh oxpciutitiircs for these purposes may be minimal, the 
coinmittee estimules that additional costs that mav be required by 
this legislation should not exceed $50,000 in fiscal year 1974 and 
$100,000 for each of the succeeding five fiscal years. 

Agency Views 

Witnesses representing (ho Departments of Defense and Justice 
wlio testified at the subromniittoe's hoariners on Freedom of Informa- 
Uou Act aniondm.ents contained hi the original bills (H.R. 5425 ami 
H.U. 4960) umforraly opposed virtually every proposal to strcngtheu 
and clarify the present law, just as Federal agency witnesses hail 
opposed the legislation which created tlio Freedom of Information 
Act duringsubcommittee hearings almost a decade earlier. 

The views of those deparMuents on U.K. 12471 are set forth in 
lettei^s to the committee included in appendix 1. 

SECTIOX-By-SECTfO\ AXALYSIS 

^ Section (l)(a) amends section 552(a)(2) of the Freedom of Informa- 
tion Act by adding a provision that the presently required indexes bo 
pronii>tly published and distributed by sale or ollienvise. 

Section (l)(b) substitutes for the term '^identifiable records'' a 
new requirement that a request be ow which "reasonably describes^* 
the records requested. 

Section (l)(c) sets definitive time limits for agency action on 
ori^inu! requests and on aj)peals. A limit of 10 workiiig days is i-et for 
a determination on original requests, and a limit of 20 days is set for a 
delermination on appeals. In the case of a determination to deny an 
original request, the denial must include the reasons therefor 'and 
notice of the right of appeal. 

This^ section also states that failure to meet the specified time 
limitations constitutes au exhaustion of administrative remedies by 
the requestor. 

^ Sectmn (l)(d) clarifies the requirement for dc novo court determina- 
tion under the Freedom of Infornmtion Act by stating that the court 
may conduct an in camera investigation of any record withheld from 
disclosure by an agency under any of the exemptions in section 552(b). 

Section (l)(c) provides that the United States agency or officer 
against whom a freedom of Information Act complomt is filed must 
respond within 20 days. Tliis response need not necessarily be aflirma- 
tive in nature; it may be a motion other than an answer.*^ 

This is hi furtherance of the policy in the original Act for expediting 
action by giving cases under the Act precedence on the court docket. 

Section (l)(e) also allows the assessment of attorney fees and costs 
against the agency on behalf of a litigant. The assessment of fees and 
costs is at the option of the court. 

Section 2 amends section 552(b)(1) to provifle that the exemption 
for hiformation involving national defense or foreign policy will per- 
tain to records which fire '^authorized under the criteria establisned 
by an Executive order to be kept secret in the interest of the national 
defense or fmeign policy.'^ The mtent is that the court may look at the 
reasonableness or propriety of the determination to clai'sify the records 
under the tcrais of the Executive order. 
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Section 3 ticUIs a new lirovision to the Act rocpiring a range of in- 
formation in annual reports to specified conunittees of Congress. 

Another provision in section 3 of the bill expands the definition of 
I'agency" for purposes of section 552, title 6, United States Code, to 
insure inclusion of Government corporations, Government controlled 
corporations, or other establishments within tho executive branch. 

Section 4 provides that these amendments will become effective 
90 days after enactment of tho bill. 

Changes jX Existcno Law Made by the Bill, as Revorted 

Tu compliance with clause 3 of rule XIII of the Kules of (ho House 
of Uonresentadves, changes in existing law made by the bill, as re- 
ported, are shown as follows (existing law proposetrto be oinitted is 
enclosed in black brackets, new matter is printed in italics, cNisting 
law in which uo change is proposed is shown in romau) : 

TITLE 5, UNITED STATES CODE 

4t * * % % 4c * 

Chapter 5— Admixistrative Procedure 

« « 4c ♦ ♦ 4t 

SUBCHAPTER II — AD>ri?^ISTRATIVE PROCEDURE 
♦ - * it ♦ * 4c 4c 

§552. Public information ; agency rules, opinions^ orders, records, 
and proceedings 

(a) Each agency shall make available to the public information as 
follows : 

(1) Each agency shall separatol}' state and currently' publish in 
the Federal Kegister tor the guidance of the public — 

(A) descriptions of its central and ficjd organization and 
the established places at which, the employees (and in tho 
case of a uniformed service, the members) from whom, and 
the methods whereb}', the public may obtain information, 
make submittals or requests, or obtain decisions; 

(B) statements of the general course and method by which 
its functions are channeled and determined, inclu<ling tho 
nature and requirements of all formal and informal proce- 
dures available; 

(C) rules of procedure, derfcriplious of forms available or 
the places at which forms may be obtained, and instructions 
SIS to the scope and contents of all papers, reports, or exami- 
nations; 

(D) substantive rules of general a]>p!icability adopted as 
authorized bv taw, and statements of general policy or inter- 

retations of general applicabilitj' formulated and adopted 
y the agency; and 

(E) each amendment, revision, or repeal of the foregoing. 
Except to the extent that a person has actual and timely notice of 
the terms thereof, a person may not in any manner be required to 
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resort to, or be adv^^rsely affected by, a matter required to bo pub- 
lished in the Federal Register and not so published. For the pur- 
pose of this paragraph, matter reasonably available to the class of 
persons affected thereby is deemed published in the Federal Regis- 
ter wheii incorporated by reference therein with the approval of 
the Director of the Federal Register. 

(2) Each agency, in accordance Avith published rules, shall make 
available for public inspection and copying — 

(A) iinal opinions, including concurring and dissenting 
opinions, as well as orders, made in the adjudicafion of cases; 

(B) those statements of policy and interpretations which 
have been adopted by the agency and are not published in the 
Federal Register; and 

(0) administrative staff manuals and instructions to staff 
that affect a member of the public; 

unless the materials are promptly published and copies offered for 
$ale. To the extent required to prevent a clearly unwarranted in- 
vasion of personal privacy, an agency may delete identifying de- 
tails when it make^ available or publishes an opinion^ statement of 
policy, interpretiiuon, or staff manual or instruction. However, in 
each ca3(i the justification for the deletion shall be explained fully 
in writing. Each agency also shall maintain [and make available 
for public inspection and copjing], prompuy publish, and di$- 
trihute {by sale or otherwise) copm of a current index providing 
identifying information for the public as to any matter issued, 
adopted, or promulgated after July 4, 1967, and required by this 
paragraph to bo made available or published. A final order,* opin- 
ion, statement of policy, interpretation, or staff manual or instruc- 
tion that affects a membe/ ot the public may be relied on, used, 
or cited as precedent by an agency against a party other than 
an agency only if — 

(1) it has been indexed and either made available or pub- 
lished as provided by this paragraph; or 

(ii) the party has actual and timely notice of the terms 
thereof. 

(3) Except with respect to the records made available under 
paragraphs (1) and (2) of this subsection, each agencv, Ton 
request for identifiable records made in accordance vnih published 
rule:? stating the time, place, fees to the extent authorized by 
statute, and procedure to be followed,] upon any request for 
records whuh {A) reasonably describes such Hcords, ana (li) is 
made in accordance v>ith published rules staling the time, place , fees 
to the extent authorized oy statute^ and procedure to be followed , 
shall make the records promptly available to any person. On 
complaint, the district court of the United States m the district 
in which the complainant resides, or has his principal place of 
business, or in which the agency records are situated, has juris- 
diction to enjoin the agency from Avitliholding agency records 
and to order the production of any agency recoras improperly 
witliheld from the complainant. In such a case the court shall 
determine the matter cle novo, and may examine the contents ojf 
any agency records in camera io determine whether ^nch records or 
any part thereof shall be withheld under any of the exemptions set 
forth in subsection (i), and the burden is on the agency to sustain 
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its action. Ja the event of noncomplinnce wth the order of tlie 
court, (ho district court may punisli for contempt the responsible 
employee, and in the cnse of a uniformed service, the responsible 
member. Except as to causes the court considers of greater 
importance, proceedings before the district court, as authorized 
by this paragraph, take precedence on the docket over all other 
causey and shall be assigned for hearing and trial at the earliest 
practicable date and expedited in every way. Nohmthtanding 
any other provision of law y the United States or)he officer or agency 
thereof against whom the complaint was filed shall serve a responsive 
pleading to any complaint made under this paragraph within 
twenty dat/s ajter the service xipon the United States attorney of the 
pleading in which such complaint is made, unless the court otherwise 
directs jor good cause shoion. The court may assess against the 
United States reasonable attorney Jees and other litigation costs 
reasonably incurred in any ea^e under this section in which the 
United States or an officer or agency thereoj, as litigant, has not 
prevailed, 

(4) Each agency havhig more than one member shall maintain 
and make available for public inspection a record of the final votes 
of eacli member in every agency ])roceeding. 

(5) ICach agency, npon receipt oj any request jor records made 
vnder this subsection, shall — 

(^1) determine within ten days (excepting Saturdays, Sundaus, 
and legal public holidays) after the date oj such receipt whether 
to comply with the request and shall immediately notify the 
person making the request oj such determination and the 
reasons therefor, and oj the right of such person to appeal^to 
the head oj the agency an}f adverse delemination; and 

{B) make a determination with respect to such appeal within 
twenty days {excepting Saturdays^ Sundays, and legal public 
holidays) ajter the date oj receipt cj such appeal. 
Any person making a request to an agency jor records vnder this 
subsection shall be deemed to hare exhausted his administrative 
remedies with respect to such request ij the agency jails to comply 
with subparagraph (A) or (B) oj this paragraph. Upon any deter- 
mination by an agency to comply with a request jor records, Ihe 
records shall be made promptly available to the person making such 
request. 

(b) This section does not apply to matters (hat are— 

(1) Espor;ifi rally required by] authorized under criteria estab- 
lished by an Executive order to bo kept secret in the inlerost of 
the national defense or foreign policy; 

(2) related solely to the inteinal personnel rules and practices 
of an agency; 

(3) spcciiicftlly exempted from disclosure by statute; 

(4) trade secrets and commercial or financial hiformation ob- 
tained from a person and privileged or confidential; ^ 

(6) inter-agency or intra-agency memorandums or letters which 
would not be available by law to a party other than an agcmyjn 
litigation with the agency ; 

(6) personnel and medical files and similar files the disclosure 
of which would constitute a clearly unwarranted invasion of 
personal privacy; 
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(7) iiwosli^iitory liles compiled for law enforcement purposes 
except to the extent available by law to a party other tban au 
agency; 

^ (S) contained in or related to examination, operating, or con- 
dition reports prepared by, on behalf of, or for tlio use of an 
agency responsible for the regulation or supervision of financial 
institutions; or 

(9) geological and geophysical information and data, incliid- 
incj maps, concerning wells, 
(c) This section does not authorize withholding of information or 
limit the availability of records to the public, except as specifically 
stated in this section. This section is not authority to witldiold infor- 
mation from Congress. 

{//) On or be fore ^^arch 1 of each calendar year^ each ayency shall sub- 
mit a report cotrrlmj the prccedhifj calendar year to the Committee on Oov- 
ernmeut OperotlouH of the House of liepresenlatives and the Committee on 
Government Operations and (he ConumUee on the Judiciary of the Senate, 
The report shall Include — 

(/) the number of determinations made by such agency not to 
comply with requests for records made to such agency under sub- 
section (a) and the reasons for each such determination; 

{2) the number oj appeals made by persons under s^t^secfion 
{a){3)iB)t the result of such appeals^ and the reason Jor the action 
upon each appeal that results in a denial of injormation; 

(3) a copy of every rule made by such agency regarding this 
section; 

. (4) <i copy oJ the fee schethde and the total amount oj Jees collected 
by the agency Jor making records available under this section; and 
(5) such oilier information as indicates ejjorts to administer Jully 
this section. 

(i) Notu^nthstanding section 551(i) oJ ihis title^ Jor purposes oJ this 
section^ the term ^^agency^* means any ejtecutive department^ nulitary 
department, Government corporation^ Government controlled corporation^ 
or other establishment in the executive branch oJ the Government (including 
the Executive Office oJ the President)^ or any independent regulatory 
agency, 

******* 
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Appejidix 1. — Agen'cy Vikws 

Depautment of Justice, 
^ Washington, D.C, Febnianj 20, 1974. 

Hon. Chkt Hoijkikld, 

Chairman, Commitke on Govirnment Operations, 
House of Representatices, Washington, I),G, 

Deak Mr. Ciiaiuman: This is iu response to your request for the 
views of the Department of Justice on II.R. 12471, a bill "To amend 
section 552 of tulo 5, United States Code, known as the Freedom of 
Information Act." 



for 



ff,R. 12471 is designed to improve the administrative procedures 
_r handlhig requests by tliopiibhc under tlio Freedom of Information 
Act for access to government do(^uments, sets rigid time limits upon 
the agencies for responding to information requests, shortens substan- 
tially tlie time for the government to file its pleadings iu Information 
Act suits,^ and authorizes the award of attorneys' tees to successful 
plahitifTs in such suits. In addition, eacli agency is required to submit 
an annual report to Congress evulualhig its performance in adminis- 
tering the Act and "agency" is defined to include the Executive Office 
of the President. 

Department spokesmen have repeatedly agreed tliat administrative 
compliance vrii\\ the Act's present provisions needs improvement. It is 
our view, however, that H.R. 12471 as now drafted is far too inflexible 
in application to be of significant use in solving many of these admin- 
istrative problems. Equally important, certain aspects of the bill 
present serious questions of constitutionality. Before turning to our 
specific objections, detailed below, wc believe it is also important to 
note that our Department has recently initiated a comprehensive studv 
of ways to improve adrninistralivo compliance with the Act. One of the 
principal purposes of the study is to analyze the costs of implementing 
the various methods suggested for improvmg administration. At the 
present time, concrete cost cvahiations do not exist and only the 
roughest estimates of the varying cost factors can be made. 

Smce results of the study, from which constructive and concrete 
pi'0[)osals can be developed, are expccte^l next year, the Department 
of Justice suggests delay of extensive amendment of the Act until that 
evalufttion is completed. At that time, wo would he in a better position 
to advise Congress on the feasibility, cost, and desirabilitv of proposals 
to amend the Act. 

Apart from these general observations on the utility of enacting 
legislation such as ILR. 12471 at this time, the Department has the 
following specific comments and rcconmaeadalions concerning the 
provisions of the bill. 

(15) 
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1. Section 1(a) of If.U. 12471 would amend tlio indexing provisions 
in siibsectioi. (a)(2) of tlie Act. This provision now requires every 
agency to maintain and make available for public inspection and copy- 
ing indexes of those documents having precedential significance. Tlio 
proposed amendment would eo further and compel nil agencies to 
publish and ilistribute such indexes. Wo believe that imposition of this 
requirement on a government-widc basis would be unduly expetisivo 
and essentially unnecessary. 

Under the existing indexing scheme, persons who ask to use the 
mdoxes are permitted to do so. However, a largo segment of thennblic 
may never have the interest or the need to use them*. Thus, the 
considerable exi)enso of preparing for publication, publishing, and 
keeping current indexes that are not oriented to a demonstrated public 
need would bo unjustified. Even where an index does meet a need, such 
as a card catalogue in a library, it does not appear that the expense of 
publislung would be warranted. 

In these cases, it is generally more practical, economical, and satis- 
factory to the outside person seeking infomiation to give him direct 
personal assistance that fits his existing knowledge and information, 
rather than referrmg him to some index which may be largely incom- 
prehensible because it was compiled by specialists for their own use, 
or to tell him to buy a published index. Moreover, private concerns 
publish agency materials and indexes in substantial quantities. For 
example, Commerce Clearing House and Prentice-IIall prblish fully 
indexed tax services. To require the government to index and publisK 
the same material would be an inefRctent and expensive duplication of 
function. 

In this respect, two additional points warrant discussion. First, 
compliance with this provision will in all likelihood require agencies 
to hire indexing specialists not only to index the voluminous existing 
records, but also to establish indexing systems for future use. All of 
this will cost the taxpayers money. Second, before the indexing 
process can begin it is e^ential that agencies know exactly the types 
of records the Act requires to bo indexed. A number of recent court 
decisions have thrown this whole area of indexing into great confusion. 

We recomniend that this amendment not be adopted until all 
affected agencies have had m\ opportunity to determine its probable 
impact on their staffs and budgets in relation to estimated public 
bnneliis, or until possible alternative devices which may be more 
effective, simpler to use, more easily kept up-to-date and less costly 
have been considered* 

2. Section 1(b) of the bill would amend Subsection a(3) of the Act 
so that requests for records would no longer have to be ''/ox identifiable 
records,'' requiring instead that a request for records ^'reasonably 
describes such records." We view this change to be essentially a 
matter of semantics and thus unnecessary. The Senate Kcport in 
explaining the use of the term "identifiable^' in the present Act, stated : 
"records must bo identifiable by the person requesting them, i.e., a rea- 
sonable description enabling the Government employee to locate the 
requested records." 

Because it does alter the wording of the statute, this amendment 
might lead to confusion as well as to unwarranted mthholding of 
requested records. An unsyjupathetic official might reject a request 
which w^ould have to be processed today, on the new ground that the 
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request is not reasonably doscriptivo. Also, this amendment could 
subject agencies to severe harassment, as where a requester adequately 
described the Patent Office records he sought, but his reauest was for 
about 5 million records scattered through over 3 million nle^. A court, 
presumably unable to accept anything so unreasonable, held that the 
request was not for ''identifiable records.*' Irons v. Schuyler, 465 F, 2d 
608 fD.O. Cir. 1972). Accordingly, we conclude that this change 
would not be desirable at this time. 

3. Section 1(c) of the bill would amend the Act by imposing time 
limits of 10 working days for an agency to determine whether to com- 
ply with any request for records, and 20 working days to decide an 
appeal from any denial. The purpose of imposing these deadlines is 
to expedite agency action on requests for information. The time limits 
are exact and no extensions are permitted. Certainly, agencies should 
respond to such requests as expeditiously as possible; no wever, this 
amendment is too rigid for permanent and government-wide applica- 
tion and is likely to be counter-productive to the ultimate goal of 
optimizing disclosure by discouraging the careful and sympathetic 
processing of requests. Accordingly, we strongly oppose enactment of 
this amendment. 

Often file>H cannot be obtained within ten days either because the 
filing systems are impervious to the description of the information 
requested or becauso^llie files are located in centers distantly located 
from the office receiving the request. Occasionally it is even necessarj^ 
for an agency to consult other agencies, organizations, or foreign 
governments in order to determine the propriety of releasing or witn- 
holdins information*. Also, many requests are complex and unique. 
Inflexible deadlines encourage, indeed compel, hasty denials in sych 
cases. No agency should be required to adhere to a rigid 10 to 20 day 
limit at the cost of denying requests, in a spirit of caution^ that might 
with more study and time be granted in whole or part. Finally, there 
is the very real problem of spreading available resources too thin. For 
example, to meet the deadhnes imposed by this amendment, it may 
frequently be necessary to pull personnel off matters within the pri- 
mary mission of the agency to handle an Information Act request. 
Strict time linuts ignore considerations of priority. For example, FBI 
personnel should not be required to process every request within the 
prescribed time limits when their attention is urgently needed for such 
things as investigating hi-jackings or bombings of public buildings or 



To avoid these and other problems inherent in ri^d time constraints, 
yet provide for expeditious treatment of information requests, wo 
suggest that pur revised departmental regulations, which follow the 
recommendutipns of the Administrative Conference, serve as a more 
practical working model. Our regulations provide for 10 and 20 daj* 
deadlines but perniit extension of time under prescribed circumstances. 
We use the term "working model*' advisedly, for even within our own 
Department an exception from these regulations was created for the 
Immigration and Naturalization Service because of the voluminous 
nature of its records, and we are rarely able to process an appeal ^^ithin 
20 days. Similar exceptions niay need to be created, or some may be 
eliminated as more experience in administering the Act is gainca. In 
any event, rigid tinao limits for all agencies would be impracticable 
and would serve only to frustrate the purposes of the Act. 
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4. Section 1(d) of H.R. 12471 dotils with in camera inspection by the 
courts of agency records. It piovides that a court **may exiinirnc in 
camera the contents of any agency records to dotennino whether 
such records shouUl ho withheld in whole or in part under any of (ho 
exemptions set forth in the Act.'* Witli respect to exemptions 2 
through 9 of the Act, this nnioudment appears only to codify the rule 
relating to in camera inspections am onnced bv the Supreme Court in 
Environmental Protection Affency v. Mink% 93 S.Ct, 827 (1973), Thoro, 
the Court construed the Act as vesthig in the courts, in cases oilier 
than those in which the documents are chissilied, tlie discretion to 
determine whether an in camera inspection is necessary to the resolu- 
tion of the case. Accordingly, we have no objection id Vaq enactment 
of this measure as it relates'to cases where one or more of exemptions 
2 through 0 are mvolved. However, wo oppose anv legislative attempt 
to overrule the Supremo Court's decision in Alink with respect to 
classified (exemption 1) documents. 

In Minkf the Supreme Court found that judicial review did not 
extend to ''Kxecutive security classifications ... at the hisistenco of 
anyone who miglil seek to question tliein.'' 03 S.Ct. at 833. We oppose 
tills overruling attempt simply because the courts, as tliey themselves 
have recognized, arc not equipped to subject to iudicitd scrutiny 
Executive doterniinations that certaui documents if disclosed would 
injure our foreign relations or national defense. As the Court of 
Appeals said in Epstein v. iiesor^ 421 F.2d 930 (9th Cir. 1970), cert, 
denied, 39S U.S. 965 (1970), "the question of what is desirable in the 
interest of national defense and foreign policy is not the sort of question 
that courts are designed to deal with/' In C. S, Air Lines v. Water- 
man Corp., 333 U.S. 103 (1948), the Supreme Court was more explicit: 

"(T]he very nature of execuUve decisions as to foreign policy is 
political, not judicial. Such decisions are wholly confided oy our Uon- 
siitution to tlio political departments of the government. Executive 
and Legislative. They are delicate, complex, and involve largo ele- 
ments of prophecy. They are and should bo undertaken onl3' by those 
directly responsible to the people whose welfare they advance" or im- 
peril. They are decisions of a kuul for which the Judiciary hns neither 
aptitude, lacilities nor responsibility and which 1ms long been hold to 
belong in the domain of political power not subject to judicial intru- 
sion or inquiry.** 

5. vSectioii 1(e) would rethice the present GO-day period wiiicli the 
Government nornuilly has to answer complaints ugainst it in federal 
court to 20 days for all suits imder the Act. It would also provide for 
an award of attorneys* fee^ to the plaintiff in any such suit in which 
the government **has not prevailed,** leavhig it\mc!ear what might 
happoi\ in cases w^herc the government prevails on part of the records 
in issue but does not prevail on the rest. 

We oppose both features of this section. When a suit is fded under 
the Act, the local U.S. Attorney ordinarily consults the Department 
of Justice. The Department in turn must consult the agencies whose 
records are involved, and frequently that agency must coordinate 
internally among its headquarters components or its field offices, and 
sometimes externallv with other agencies. Because the federal govern- 
ment larger and more complex, and bears more crucial public 
interest responsibilities than any other litigant, it needs nioro time 
to develop and evaluate its position^, especially if they may affect 
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agencies other thun Iho one sued. A 20'ihy rule would require that 
decisions bo niado mthout ample time for inquiry, consultation, and 
study, and consequently the incidence of positions that would later 
bo rolorniulalcd would increase, causing unnecessary work for the 
parties on botli sides and for the C(uirts. 

Furtliermore, in a type of litigation whicli can be initiated by any- 
one without the customary legal requirements of standhig or interest 
' or ijmny, tlio award of attorneys* fees is particularly inappropriate. It 
is diflicult to understand wliy there sliould bo departure m this area of 
law from the traditional rule, applied in virtually every other field of 
Government litigation that attorneys' fees may not bo recovered 
against the Government. 

Although the Act has been used successfully by public interest 
groups to vindicate the public's right to know, not all litigants fit that 
category. Instead^ the plaintiff may well bo a businessman using the 
Act to gain information about a competitor's plans or operations. Or 
he may be someone seeking a list of names for a commercial mailing 
list venture. In all such cases, the obvious end result if attornovs^' 
fees were awarded would bo that the taxpayers would pay for litigating 
both Sides of the dispute. This expense could become quite substan- 
tial considering tliat^ well over 200 suits have been filed to date and 
that nmnber is ever increasing. 

C. Section 2 of the bill would amend section 552(b)(1) of the Act 
to exempt from disclosure mt>terial "authorized under criteria estab- 
lished by an Executive Order to be kept secret in tlie interest of na- 
tional (lefense or foreign policy". Section (b)(1) presently excepts 
material specifically required by Executive Order to be kept secret 
in the interest of national defense or foreign policy'. This provision is 
intended to be read in conjunction with the in camera provisions of 
section 1(d). It would, in eUect, transfer the decision as to whether a 
document should bo protected in tlie interests of foreign policy or 
national defense from the P^xecutive Branch to the courts. While we 
firmly share the view that classification abuses cannot bo tolerated, 
and in this respect it is hnportant to note that the existing classifica- 
tion order provides for sanctions in such cases, we are constrained to 
oppose this amendment for the same reasons noted in our comments 
on section 1(d) * 

7. Section 3 of H.R. 12471 is divided into two parts. The first part 
would require each agency to submit an aimual report to Congress 
containing a statistical evaluation of the duties executed in adminis- 
tering the Act. Congress certainly^ has an interest and responsibility 
to keep informed on how the Act is being administered. Accordingly', 
we stipport the general objectives of this amendment. Nevertheless, 
we do not believe that legislation is necessary to accomplish this end. 
In the past, agencies have appeared before committees of botli hovlses 
of Congress on numerous occasions and discussed their administrative 
operations. Statements, complete with statistical infonnation, luive 
been submitted on those occasions for congressional review. Similar 
hiforunition as that proposed to be included in the annual reports was 
obtained by the House Committee on Government Operations in 1971 
by meavis of a ciuestionnaire. These methods have the obvious advan- 
tage of flexibility and enable Congre.ss to receive the information it 
needs without being locked into a fixed system of reporting require- 
ments. For this reason^ this provision seems undesirable* 
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Tho second part of section 3 redefines an agency for purposes of the 
Act to include executive and military departments, Government 
owned or controlled corporations, any independent regulatory agency, 
or other establishment m the Executive Branch includinp: the Execu- 
tive Office of the President. We cannot determine from this language 
whether or not the Act would be extended to inchide groups such as: 
tho American National Red Cross, the Girl Scouts oF America, Na- 
tional Academy of Sciences, the Veterans of Foreign Wars, or the 
Daughters of the American Revolution* Some clarification would 
seem appropriate* 

Moreover, in our opinion, the last pronsion involves a direct attack 
on the separation of powers system established by the Constitution 
and is therefore unconstitutional. Tlie Executive Office of the President 
has traditionally included elements that are a mere extension of the 
President himself. Persons performing such functions are among a 
Pre-sident^s most trusted advisors and the need for those persons 
to speak candidly on highly confidential matters is obvious. Of course, 
the principle of ^^eparation of powers does not preclude tho promulga- 
lion of freedom of information regulations applicable to particular 
units within the Executive OlRcc. But^ just as Confess has seen fit 
not to extend the Freedom of Information Act to itself or its staff 
on the ground that to do so would violate its constitutional preroga- 
tives, neither can it bo imposed on the President's s^aff. 

In view of the foregoing, the Department of Justice recommends 
against the enactment of this legislation in its present form. 

The Office of Management and Budget has advised that there is no 
objection to the submission of this report from the standpoint of the 
Administration's program. 
Sincerely, 

Malcolm D. Hawk, 
Acting Assistant Attorney General. 



General Counsel of the Depahtajent of Defense, 

Washington, Fehrvary 20y 1074, 

Hon. Chbt IIolifield, 

Chaiman, Committee on Qomnment ' Operations, House oj Represenia- 
lives, Washington, D.O, 

Dear Mr. Chairman: Reference is made to your recent re^ue^t for 
the views of the Department of Defense on If.U. 1247J, 93d Congress, 
a bill ''To amend section 662 of title 6, United States Code, known as 
the Freedom of Information Act (FOIA).'* 

The purpose of the bill is to require Federal agencies to adhere to 
several new administrative requirements devised to enhance respon- 
siveness to FOIA requests. More specifically, the bill provides for tho 
folIoNving: 

1. That the current index of opinions, statements of policy, and 
administrative staff manuals be published and distributed, rather than 
simply made available for public inspection and copying. 

2. That the requirement for "identifiable records'' be modified to 
a requirement for a reasonable destrii^tion of the records requested. 

3. That agencies determine the availability of a record within 10 
days after receipt of an initial request, and make determinations for 
initially denied records within 20 days after receipt of an appeal. 
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4. That courts bo given authority to examine in camera any records 
which the agencies have denied a requester who has brought legal 
action to force their release. 

5. That the United States file a responsive pleading in litigation 
initiated by the requester of a record within 20 days after service upon 
the United States Attorney of the pleading: in which the complaint 
is made, rather than the current 60-aay period for responding to such 
pleadings, 

6. That the Court may assess against the United States reasonable 
attorney fees and other litigation costs where the Court has found 
against the United States in its efforts to withhold the record. 

7. That the exemption of classified information shall bo evaluated 
on the basis of the criteria established by the Executive Order. 

8. That each agency shall file with the Committee on Qovetnment 
Operations of the House of Representatives and the Committees on 
Government Operations and on the Judiciary in the Senate, a detailed 
annual report concerning denials of Requests for agency records, 
appeals of those denials, regulations governing FOIA requests^ fee 
schedules imposed when requesters are charged for tecotds provided, 
and other iniormation concerning administration of the FOlA. 

9. That the term '^agency'' be specifically defined in section 552 of 
title 6, United States Uodoi by indicating the kinds of organizations 
that come within ita scope. 

First, it should be noted that H.R. 12471 is a vast improvement 
over some of the earlier bills to amend the FOIA considered by the 
Subcommittee on Foreign Operations and Qovertuneht Information 
of the Committee on Government Opetationis. On May 8, 1973, the 
former General Counsel of the Department of Defense, Mr. J. Fi^d 
Buzhardt, testified on H.R. 5425 and H.R. 4960. both of #hioh con- 
tained a ntimber of provisions which he found nighly objectionable 
to the Depaftment of Defense. We are pleas<?d that «t number of th^se 
problems have been overcome in H.R; I2'i71. Although there are 
other provisions of H,R. 12471 that we do not consider patticularly 
desirable, these comments are conhn^d to those aspecta of the bill 
which We believe will create serious difficulties for the Department of 
Defense. 

Our single greatest problem in implementing this bill, if it should 
pass, would relate to tne time limitations imposed for responding to 
requests for records and in providing the necessary iilfoftnation for 
responding to complaints filed in court as a result of the denial of 
records. Although it may be possible in the vast majority of cases to 
respond within 10 days to an initial request for a simple record that 
can be easily located and readily evaluated, it will not be possible In 
the case of so-called '^categofical requests'* for voluminous Records, 
or for individual records which cannot be located and evaluated 
readily. In an agency the size of the Department of Defense, records 
are located all over the world, and old records are stored in warehouses 
where their exact location is often difficult to determine in a short 
time. Until a requested record is located, no determination can be 
made of its availability to the requester, or whether it comes within 
an exemption that should be invoked to serve a legitimate public 
interest. 
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AlUioiieh 20 working clays may socm an adequate time for evaluating 
appeals of domed records, tliis n^ay not be true in cases in which volu- 
niinous or complicated records must be forwarded for evaluation by 
hjgh-level or technically specialized officials whose time must be 
divided between a nmltitude of compctinsf priorities. If additional 
staff must be added for the purpor^o of creating a capability to respond 
>vithin the time limit, the cost of this provision alone may go into the 
milhons of dollars. Even additional staff, however, cannot eliminate 
demands upon the time of expert officials who must respond to other 
priorities. 

Even more unportant, however, is our view that such rigid time 
hnutations may prove counterproductive from the standpoint of 
public access. It is of ten true that records which technicallv fall within 
one of the exemptions of the Act are released after careful evaluation 
by responsible officials wlio find that no substantial legitimate purpose 
Mill be served by their ^^lthholding. If there is inadequate tune for 

•^u denials are likely to be more frequent and requesters 

will be forced to resort to judicial action at great expense to themselves 
and to the United States. Moreover, it should be noted \hu the 
court s role in evaluating a comi)laint based on the denial of a record is 
to determine whether an exemption applies. If so, the record is properly 
denied. Thus, records that might otherwise be released on a discretion- 
ary basis may be denied to the public bi?cause of artificial time con- 
straints that make careful agency evaluation impossible. 

^ In this regard, wo would commend to the Committee's attention the 
views of the Administrative Conference of the United States with 
respect to tune limitations as they are found in Recommendation 71-2 
(formerly designated Recommendation Number 24), dated May 7* 
1971. After painstaking study and evaluation by the distinguished 
members of the Administrative Conference, guidelines were prepared 
for agency implementation to set forth several carefully circumscribed 
bases for delaving the response to requests for agency records beyond 
the normal 10 days for the initial determination and 20 days for an 
appeal. Such delays are authorized for the following reasons: 

a. The requested records are stored in w^hole or part at other loca- 
tions than the office having charge of the records requested. 

b. The request requires the collection of a substantial number of 
specified records. 

c. The request is couched in categorical tenns and requires an 
extensive search for the records responsive to it. 

d. The requested records have not been located in the course of a 
routine search and additional efforts are being made to locate them. 

e. The requested records require examination and evaluation by 
pei-sonnel having the necessary competence and discretion to deter- 
mine if they arc: (a) exempt from disclosure under the Freedom of In- 
formation Act and (b) should be withheld as a matter of sound policy, 
or revealed onl.v with appropriate deletions. 

When extensions are permitted under these criteria, the agency is 
required to acknowledge the request in witing within a ID-day period 
foHowng initial request explaining the reasons for the delay. Further, 
on appeal from an initial denial failure to make a response ^\^thin 20 
days can be justified only under extraordinarj' circumstances. 
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Wo boiicvo that tho Atlministrative Conference recommendation 
offers n realistic approach to dealing with tho problem of undue delay 
by agencies in responding to requests for records under the FOIA. 
Kither the adoption of this recommendation in legislative form, or 
better yet, a simple amendment of section 552 requires that agencies 
include time limitations in their regulations would be far preferable 
to tho present inflexible language of ILR. 12471. A comment in the 
report on a bill tliat the Admimstrativo Conference model should be 
followed, would seem to bo sufTicient direction to tho agencies if a 
simple requirement for time limitations in tlio agency regiuations was 
imposed bv the statute. 

Under tho language of 11. R. 12471, failure by an agency to meet the 
time limit for resi)onso to a rec^uest for a record is deemed an exhaust ion 
by the reqiiester-of his adininistraiive remedies. This language can 
be read as meaning that an agency's failure to answer the initial 
mqmry within 10 days lays suQicient foundation for initiating litiga- 
tion oven though no appeal is taken. It will, therefore, behoove ^nn 
agency to automatically respond witli a letter of denial for any initial 
request it has not had adequate time to ovaluate and therebv preserve 
its right to consider further the request at an appellate level within 
tho 20 working days available. This will cause an undue escalation of 
the request h\ many cases, and may actually delay a response to the 
requester. If, on tho other hand, the actual intent of the bill is simplv 
to permit the requester to have tho option of making a final appeal 
wlien his initial request has not been answered within 10 davs, the 
language of the bill requires clarification. 

*rom tho standpoint of tlio Department of Defense the 20-day 
limit on the Justice Department for answering complaiuls is extremely 
disturbing. learning of the existence of litigation in tho large numbeV 
o/ district courts in which such litigation may be initiated under tho 
FOIA is often a problem that consumes a goocl poition of the 20 days. 
Present experience indicates that obtaining expert views from com- 
petent source^s is often difficult to achieve within the 60-dav period 
now available. By reducing that tune by two-thirds, the task of supply- 
ing necessarj^ infoinmtion to Justice Department representatives 
attempting to respond intelligently to a complaint filed under the 
authority of 6 United States Code 652 will prove almost impossible. 
Yet, there is no assurance that despite this inadequate time for 
preparing an answer to tho complaint that the plaintifT will receive 
prompt consideration of that complaint by the court. We, therefore, 
strongly recommend that this requirement 'for the filing of aresponsiv<^ 
pleading within 20 days bo deleted from the bill. 

We view with some concern tho effort hi section (d) of this bili to 
authorize tho court to examine in camera the contents of any agency 
records to determine whether an exemption has been properly applied. 
This could prove particularly troublesome if it is interpreted as an 
encouragement to the courts to second-guess security classification 
decisions made pursuant to an Executive Order. Wc^irgc that the 
report on this bill make it dear that it is the intention of Congress 
to simply permit tho court, where it has some reason to doubt tho 
validity of an aflidavit supporting a security classification, to examine 
the classified record solely for the purpose of determining that the 
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authorized ofllcial of tho Executive Branch has exercised his classifica- 
tion authority in eood faith and in basic conformity with the criteria 
of the Executive Order. No system of security classification can work 
satisfactonlv if judges are gomg to substitute their interpretations of 
what should be given a security classification for those of the Govem- 
responsible for the program requiring classification, 
f he Office of Management and Budfget advised that from the stand- 
point of the administrative program, there is no objection of the 
presentation of this report for the consideration of the Committee, 
bmcerely yours, 

Acting General Counsel 
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Appendix 2. -Text of Bill 

H. R. 12471 



IN THE HOUSE OF REPKESENTATIVES 

Januarv S1j19U 

Mr, McoRHEAD of Pennsylvania (for lutnsclf, Ms. Abzi'o, Mr. Atti^M^vuff Mr» 
Eblk'nbork, Ml'. OchK, Mr. TFonTONS 'S[i\ McCivCskky, Mr. Rfoss, Mr. 
KeodlAj Mr. Jamks V. Stan rjn-, "SW, Tuonk^ ami Mr. Wkiojit) introduced 
tlie foilo^v^ng liilj >vhicli was referred to the Committee on Government 
Operations 



A BILL 

To amend section 552 of title 5, United States Code, known as 
the Freedom of Information Act* 

1 Be it enacted by the Senate and House of Repre^enta^ 

2 fives of the United States of America in Congress assembled, 

3 Section 1. (a) The fourth sentence of section 522 (a) 

4 (2) of title 5, United States Code, is amended by striking 

5 out "and make available for public insspection and copying'' 

6 and inserting in lieu thereof promptly publish, and di$- 

7 tribute (by salo or otherwise) copies or\ 

8 (b) Section 552 (a) (3) of title 5, United Slates Code, 

9 is amended by striking out ''on request for identifiable records! 
10 made in accordance with published rules stating the timCi 
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2 

J place, fees to ilio cxlont anlliorlj^cil by slatuto, and piQCc- 

2 dure lo bo followciV anil insorUng ia lieu tlici'cot llio 

;{ following: ^^ipon any request for roeonls whicli (A) ^m- 

4 sonably Ocscrlbrs m^h xccouh, and (1?) U maclo in ac- 

6 corJancc willi publis^hod rulus stating ttic time, place, fees to 
0 tbe extent nulliorixed by jslaUUe, and proocduvo to bo 

7 followed/*. 

8 (c) Section 552 (a) of lltlc 5, United States Code, is 

9 amended by adding at lUe end tlvcvcof the following new 

10 pavagtapli : 

11 *'(5). Each agency, npon receipt of any request for 

12 records imHc under f bis snbscclion, shall— 

13 "(A) dctennino within ten days (cxcoptiug Sat- 
H urdays, Snndays, and legal public Jiolidays) after tho 
J5 date of such receipt whether lo cojnply with the request 

16 and shall innnediately notify the person niakmgihe rc- 

17 quest of such detcnniiialion nnd (be reasons therefor, and 

18 of the right of such perison to appeal to the head of (lio 

19 agency any adversjc determination; and 

20 "(B) make a deteniunalion with respect to such 

21 appeal whhm twenty days (excepting Saturdays, Sun- 

22 ^ays> i^nd legal ptibllc holidays) after the date of receipt 

23 of such appeal. 

24 '*Any person making a request to an agency for records 

25 under this subsection shall bo deemed to have exhausted his 
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1 adminlsfrative remedies with respect to sueh request if llio 

2 agency falls to comply subparcgraph (A) or (B) of 

3 this paragraph. Upon any c^dernilnation by an agency to 

4 comply wifh a request for records, the records shall bo mado 

5 promptly available to the person making siieh request." 

6 (d) The third sentenoo of section 552 (a) (3) of title 5, 

7 United States Code, is amended by in.^erting immediately 

8 after ^'thc court shall determine the matter de novo'' the 

9 following: ^\ and may examine the contents of any agency 

10 records In camera to detenuine whether such records or any 

11 part thereof shall be withheld under any of the exemptions 

12 set forth In subsection (b)/\ 

13 (c) Section 552 (a) (3) of title 5, United Stales Code, 

14 is amended by adding at the end thereof the following new 

15 sentence: ^'Notwithstanding any other provision of law, the 

16 United States or the oftieer or agency thereof against whom 

17 the com plaint was filed J>hall serve a responsive pleaduig to 
38 any complaint made under this paragraph within twenty days 

19 after the service upon the United States attorney of the 

20 pleading In wliieh such complaint is made, unless the ronrt 

21 otherwise directs for good cause shown. The comt may assess 

22 against the United States reasonable attorney fees and other 

23 litigation co>ts reasonably incurred in any case under this 
21 section in which the United States or an officer or agency 
25 thereof, as litigant, has not prevailed/' 
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1 Sko. 2. Scclioi! f)5t2{!>) (1) ul lUlc 5, United Slates 

"2 Code, is atiR'adod \o road .-is fdllows : 

3 ^^(i) nullioii:a^cl Ufidrr (nltna- cstabluslicd l)y an 

4 Excculivo orJrr to l>c It pl ^^octcI hi llio interest of tUo 

5 national dofoiiso ov foivi<ni polk-y;*', 

6 Sko. 3, iScclion i>o2 of liilo 5, \Jn]\vx\ Slates Code, is 

7 amended )n' addin<j at IIjo rnd jlicroof (lie followmg new 

8 subsccllons: 

9 (d) On or before Marrh 1 of cioli c<nlendar year, each 



10 agonw sbnll subunt a report oovering (Lc preceding ealenda** 

11 year to tlic Coniro)tteo on (Jovevnn^ont Opcralions of tlo 
J2 Ilonsc of j{rpre.<e;iJaiivr.s nnd we ConnmHce on Oovern/nont 
13 Operations and the C.tnnulleo on the Judiciary of tlio 
J i Senate. The report ^ludl include— 

15 "(1) the Hiunber of dctoinnualions niudo by sueJi 

16 agency not to comply willi vcqnests for records niado 
n to sueli agency nnder subscclio]i (a) and (lie reasons 
18 for each such detenninaiioa; 

30 (2) the mnnber of appeals made by persons under 

20 subsection (a) (5) (B), the re^itt of sucli appeals, and 

21 the reason for ihe aellon tipon eacli appeal that results 

22 in a denial of inforuiatiou; 

23 " (3) ft copy of e very rule nutdo by such agency re- 

24 garding tbis i;celiou ; 

25 ''(4) a copy of the fee scbcdulc and tbe total 
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1 araount of fees collected by the agency for making 

2 records avaUaWej under this section; and 

;] ''(5) such other information as indicates efforls 

4 to administer fully this section. 

5 "(c) Notwithstanding section 551 (1) of this title, for 
() purposes of this section, the term 'agency' means any exec- 

7 utive department, military department. Government cor- 

8 poration, Government controlled corporation, or other 
<} establishment in the executive branch of the Government (in- 

10 eluding the Executive Office of the President), or any 

11 iiidepcndcnt regulatory agency.'* 

32 Seo. 4. The amendments made by this Act shall take 
\Z effect on the ninetieth day beginning after enactment of this 
M Act. 

O 



